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CONDITIONAL SALE AGREEMENT dated as of
April 1, 1971, by and between the corporation named
in Item 1 of Schedule A hereto (hereinafter called
the Manufacturer or Builder, as more particularly
set forth in Article 28 hereof), and THE Avton &
SovtHERN Ramway Comrany, a Delaware corporation
(hereinafter called the Railroad).

Waereas the Builder has agreed to construet or cause
to be constructed and to sell and deliver to the Railroad,
and the Railroad has agreed to purchase, the railroac
equipment described in Schedule B attached hereto (here-
inafter called the Equipment) ;

Now THEererorg, in consideration of the mutual prom-
ises, covenants and agreements hereinafter set forth, the
parties hereto do hereby agree as follows:

ArticLe 1. Construction and Sale. The Builder will con-
struct the Equipment and will sell and deliver it to the
Railroad and the Railroad will purchase from the Builder
and accept delivery of and pay for the Equipment as
hereinafter provided, cach unit of which shall be con-
structed in accordance with the specifications referred to
in Schedule B hereto and in accordance with such modifi-
cations thereot as may be agreed upon in writing between
the Railroad and the Builder (which specifications ancl
modifications, if any, are hereinafter called the Specifica-
tions). The design, quality and component parts of the
Equipment shall conform to all Department of Transpor-
tation requirements and specifications and to all stand-
ards recommended by the Association of American Rail-
roads interpreted as being applicable to railroad equipmenr
of the character of the liquipment as of the date of this
Agreement.

Ttem 2 of Schedule A hereto (the KEquipment settled
for on each such (Nosine Date beine hereinafter ecalled
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ArricLe 2. Delivery. The Builder will deliver the various
units of the Equipment to the Railroad at such point or
points within the United States of America as shall be
specified by the Railroad, freight charges, if any, prepaid
(unless the Railroad shall otherwise specify or direct), in
accordance with the delivery schedule set forth in Sched-
ule B hereto.

The Builder’s obligation as to time of delivery is sub-
ject, however, to delays resulting from causes beyond the
Builder’s reasonable control, including but not limited to
acts of God, acts of Government, such as embargoes, pri-
orities and allocations, war or war conditions, riot or civil
commotion, sabotage, strikes, differences with workmen,
accidents, fire, flood, explosion, damage to plant, equip-
ment or facilities, or delays in receiving necessary mate-
rials.

Notwithstanding the preceding provisions of this Ar-
ticle 2, any Equipment not delivered and accepted on or
before October 1, 1971, shall be excluded from this Agree-
ment and not included in the term ‘‘Equipment’’ as used
in this Agreemenf. In the event of any such exclusion
the Railroad and the Builder shall execute (a) an agree-
ment supplemental hereto limiting this Agreement to the
Equipment theretofore delivered and accepted hereunder
and (0) a separate agreement providing for the purchase
of such excluded Kquipment by the Railroad, on the terms
herein specified, payment to be made in cash on delivery
of such Equipment either directly or by means of a con-
ditional sale, equipment trust or such other appropriate
method of financing the purchase as the Railroad and the
Builder shall determine.

The Kquipment during construction shall be subject to
inspection by inspectors or other authorized representa-
tives of the Railroad. Upon delivery of each unit, the
Railroad agrees to cause to be executed and delivered to
the Builder, a certificate of acceptance (hereinafter called
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graph (b) of the preceding paragraph of this Article 3
shall be an unsecured obligation and the Builder shall not
have any lien on, or claim against, the Kquipment or any
part thereof in respect of such obligation.

The first instalment of the portion of the indebtedness
in respect of the Purchase Price of all the Equipment pay-
able pursuant to subparagraph (¢) of the third paragraph
of this Article 3 shall be payable on October 1, 1971, and
subsequent instalments shall be payable semi-annually
thereafter on each April 1 and Oectober 1, through April
1, 1986. The unpaid portion of such indebtedness shall
bear interes!, from the respective Closing Dates or, in
the case of any portion thercof owing by reason of the
fact that the Final Invoiced Purchase Price exceeds the
aggregate of the Group Invoiced Purchase Prices, from
the tenth business day after delivery of the Final Cer-
tificate, regardless of any postponement thereof pursuant
to the provisions of any assignment of this Agreement,
at a rate per annum equal to the best rate of Mercantile
Trust Company National Association for loans of 90-day
maturity to substantial and responsible commercial bor-
rowers (hereinafter called the Prime Rate) as from time
to time in effect. Hach change in such interest rate shall
take effect on the first day of the month following the
change in such Prime Rate. Such interest shall be payable
semi-annually on the dates of maturity of principal as
above set forth.

Anything herein contained to the contrary notwith-
standing, the Interim Invoiced Purchase Prices shall b2
so fixed that they will not exceed, in the aggregate, the
Final Invoiced Purchase Price. The Final Certificate shall
be delivered on or before October 1, 1971.

The term ‘‘Closing Date” with respect to any Group
shall mean such date, not more than 10 business days fol-
lowing presentation by the Builder to the Railroad of the
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invoice for such Group and the Certificates of Acceptance
in respect thereof, as shall be fixed by the Railroad by
written notice delivered to the Manufacturer at least 5
business days prior to the Closing Date designated therein.
The term ‘‘business days’’ as used herein means calendar
days, excluding Saturdays, Sundays and holidays.

Interest under this Agreement shall be determined on
the basis of a 360-day year of twelve 30-day months.

The Railroad will pay, to the extent legally enforceable,
interest at the rate of 10% per annum upon all amounts re-
maining unpaid after the same shall have become due and
payable pursuant to the terms hereof, anything herein to
the contrary notwithstanding.

All payments provided for in this Agreement shall be
made by the Railroad in such coin or currency of the
United States of America as at the time of payment shall
be legal tender for the payment of public and private
debts.

The Railroad may, at its option, at any time, prepay
any or all of the principal instalments, without premium,
in the inverse order of maturity; provided, however, that
if such prepayment shall be made directly or indirectly
from proceeds of borrowings, a premium shall be payable
in the amount of 14 of 1% per annum upon each instal-
ment so prepaid from the date of prepayment to the date
upon which such instalment is due.

ArticLE 4. Changes wn Prices. The base price or prices
of the Hquipment are subject fo increase or decrease in
accordance with the Builder’s Proposal referred to in
Schedule B hereto, as such Proposal shall be from time to
time amended, and as may be agreed to by the Builder
and the Railroad.
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ments in writing as may be necessary or appropriate in
order then to make clear upon the public records the title
of the Railroad to the [Kquipment. The Railroad hereosy
walives and releases any and all rights, existing, or that
may be acquired, in or to the payment of any penalty,
forfeit or damages for failure to execute and deliver such
bill or bills of sale or to file any certificate of payment in
compliance with any law or statute requiring the filing of
the same, except for failure to execute and deliver such
bill or bills of sale or such instrument or instruments
within a reasonable time after written demand of the
Railroad.

ArricLe 7. Marking of Equipment. The Railroad will
cause each unit of the Kquipment to be kept numbered
with its identifying number as set out in Schedule B
hereto and will cause to be kept plainly, distinctly, perma-
nently and conspicuously marked in stencil on each side of
such unit, in letters not less than one-half inch in height,
the name of the Manufacturer followed by the word
““Owner’” or other appropriate words designated by the
Manufacturer, with appropriate changes thereof and addi-
tions thereto as from time to time may be required by law
in order to protect the title of the Manufacturer to the
quipment and its rights under this Agreement. The Rail-
road will not place any unit of the Equipment which shail
have been delivered to it hereunder in operation or exer-
cise any control or dominion over any such unit unless
each side of such unit shall have been so marked and will
replace promptly any such marking, which may be re-
moved, defaced or destroyed. The Railroad will not change
the numbers of any such units except with the consent of
the Manufacturer and in accordance with a statement of
new numbers to be substituted therefor, which statement
previously shall have been filed with the Manufacturer by
the Railroad and shall promptly be filed, recorded or dé-
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posited by the Railroad in all public offices where this
Agreement shall have been filed, recorded or deposited.

Except as above provided, the Railroad will not allow
the name of any person, association or corporation to be
placed on the Equipment as a designation that might be
interpreted as a claim of ownership; provided, however,
that the Railroad may cause the Hquipment to be lettered
with the name, emblem, or initials of the Railroad or with
the name, emblem, or initials of a subsidiary or affiliated
railroad company controlling or controlled by the Railroad
or may letter it in some other appropriate manner for
convenience of identification of the interest of the Railroad
therein.,

ArricLE 8. Lost, Destroyed or Damaged Equipment. In
the event that any unit of the Equipment shall be worn
out, lost, destroyed, irreparably damaged or otherwise ren-
dered permanently unfit for use from any cause what-
soever (such occurrences being hereinafter called ‘‘Cas-
ualty Occurrences’’) prior to the payment of the full
indebtedness in respect to the Purchase Price of the
Equipment, together with interest thereon and all other
payments required hereby, the Railroad shall, within 30
days after it shall have been determined that such unit
has suffered a Casualty Occurrence, fully inform the Man-
ufacturer in regard thereto. On or before March 1 in each
year the Railroad shall pay to the Manufacturer a sum
equal to the fair value of all units of the Kquipment having
suffered a Casualty Occurrence in the preceding calendar
year in respect of which a payment shall not theretofore
have been made to the Manufacturer as hereinafter pro-
vided; provided, however, that from time to time, in any
calendar year, when the total fair value of the units of
the Equipment having suffered a Casualty Occurrence
(exclusive of units of the Iquipment having suffered a
Casualty Occurrence in respect of which a payment shall
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theretofore have been made to the Manufacturer pursuant
to this Article 8) shall exceed $100,000, the Railroad,
within 30 days of such event, shall pay to the Manufac-
turer a sum equal to the fair value of such units.

For all purposes of this Article 8 the value of any unit
suffering a Casualty Occurrence shall be the Purchase
Price of such unit less depreciation at the annual rzte
(but not in excess of 6%) approved by the Interstate Com-
merce Commission for such unit for each period of 12
calendar months elapsed since the date of delivery and
acceptance ol such unit to the date of the Casualty Oceur-
rence in respect thereof.

Any money paid to or received by the Manufacturer
pursuant to this Article 8 shall, so long as none of the
events of default specified in Article 18 hereof shall have
occurred and be continuing, be applied, in whole or n
part, as the Railroad may direct in a written instrument
filed with the Manufacturer, to prepay indebtedness n
respect of the Purchase Price of the Equipment hereunder
or to or toward the cost of a unit or units of standard
gauge railroad equipment (other than work or passenger
equipment) first put into service no earlier than the dafe
of this Agreement, to replace such unit having suffered a
Casualty Occurrence, as the Railroad may direct in such
written instrument. In case any such money shall be ap-
plied to prepay indebtedness, it shall be so applied to in-
stalments of the indebtedness hereunder thereafter falling
due in the inverse order of their maturities (but withott
premium and whether or not such amount shall be suf-
ficient to prepay one or more entire instalments). In case
of replacement the amount to be paid by the Manufacturer
in respect of any replacing unit shall not exceed the lesser
of the cost of such unit or the amount which such unit
would have cost if acquired on the earliest date when any
of such money was paid to the Manufacturer and the Raii~
road shall pay any additional cost of such unit. The
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amount which any such replacing unit would have cost if
acquired on the earliest date when any of such money was
paid to the manufacturer and the applicable rate of de-
preciation on the replaced unit shall be conclusively de-
termined by the certificate of a Vice President, the Treas-
urer, or the Controller or other Chief Accounting Officer
of the Railroad.

The Railroad will cause any replacing unit to be marked
as provided in Article 7 hereof. Any and all such replace-
ments of Equipment shall constitute accessions to the
Equipment and shall be subject to all of the terms and
conditions of this Agreement as though part of the orig-
inal Equipment delivered hereunder and shall be included
in the term ‘‘FKquipment’’ as used in this Agreement. Title
to all such replacements shall be free and clear of all
liens and encumbrances and shall be taken initially and
shall remain in the name of the Manufacturer subject to
the provisions hereof, and the Railroad shall execute, ac-
knowledge, deliver, file and record all such documents and
do any and all such acts as may be necessary to cause
such replacements to come under and be subject to this
Agreement and to protect the title of the Manufacturer
to such replacements.

Whenever the Railroad shall file with the Manufacturer
pursuant to the foregoing provisions of this Article 8, a
written direction to apply money to or toward the cost of
a replacement unit, the Railroad shall file therewith, in
such number of counterparts or copies as may reasonably
be requested:

(1) a certificate of a Vice President, the Treasurer,
or the Controller or other Chief Accounting Officer of
the Railroad certifying that such replacement unit is
standard gauge railroad equipment (other than work
or passenger equipment) first put into service no
earlier than the date of this Agreement, and has been
marked as required by the provisions of this Article
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8 and certifying the cost of such replacing unit and
the amount which such replacing unit would have
cost if acquired on earliest date when any such
money was paid to the Manufacturer; and

(2) an opinion of counsel for the Railroad that title
to such replacing unit is vested in the Manufacturer
free and clear of all liens, security interests and other
encumbrances, and that such unit has come under and
become subject to this Agreement.

So long as none of the events of default specified in
Article 18 hereof shall have occurred and be continuing,
any money paid to the Manufacturer pursunant to this
Article 8, shall, if the Railroad shall in writing so direct,
be invested, pending its application as hereinabove pro-
vided, in such direct obligations of the United States of
America, maturing in not more than five years from the
date of such investment (hereinafter called Government
Securities), as may be specified in such written direction.
Any such obligations shall from time to time be sold and
the proceeds reinvested in such Government Securities
as the Railroad may in writing direct. Any Government
Securities shall be sold by the Manufacturer at or about
the time required for the application of the proceeds
thereof to the prepayment of the indebtedness in respect
of the Purchase Price if such application is requested by
the Railroad as hereinabove provided or is otherwise re-
quired by the provisions of this Article 8. Any interest
or earned discount received by the Manufacturer on any
Government Securities shall be held by the Manufacturer
and applied as herein provided. Upon the disposition of
any Government Securities by the Manufacturer pursuant
hereto, whether at maturity or by sale or redemption or
otherwise, any amounts received thereon, including any
interest received by the Manufacturer upon or prior to
such disposition, up to the cost (including accrued in-
terest or earned discount) thereof, shall be held by the
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Manufacturer for application pursuant to this Article 8§,
and any excess shall be paid to the Railroad. If the
amounts so received on such Government Securities (in-
cluding such interest or earned discount) shall be less
than such cost, the Railroad will promptly pay to the
Manufacturer an amount equal to such deficiency. The
Railroad will pay all expenses incurred by the Manu-
facturer in connection with the purchase and sale of Gov-
ernment Securities.

In the event that any moneys paid to, or held by, the
Manufacturer pursuant to this Article 8 are applied to
the prepayment of indebtedness in respect to the Purchase
Price the Railroad will pay to the Manufacturer on the
date of such application interest then accrued and unpaid
on the indebtedness so prepaid.

If one of the events of default specified in Article 18
hereof shall have occurred and be continuning, then so long
as such event of default shall continue all money then held
by the Manufacturer pursuant to this Article 8 (including
for this purpose Government Securities and interest
thereon) shall be applied by the Manufacturer as if such
money were money received upon the sale of Fquipment
pursuant to Article 19 hereof.

ArticLe 9. Maintenance and Repair. The Railroad will
at all times maintain the Equipment in good order and
repair at its own expense.

ArticLe 10. Builder’s Warranty of Material and Work-
manship. The Builder warrants to the original user that
the Mquipment is of the kind and quality described in the
specification referred to herein and is suitable for the
ordinary purposes for which such Kquipment is used.

Builder further warrants the lquipment to be free from
defects in material and workmanship which may develop
under normal use and service within two years from date
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of delivery or before the Kquipment has been operated
250,000 miles whichever event shall first occur. Builder
agrees to correet such defects, which examination shall
disclose to Builder’s satisfaction to he defective, by repair
or veplacement FLO.B. factory and such correction shall
constitute fulfillment of Builder's obligation with respect
to such defect under this warranty.

Builder warrants specialties not of its own specification
or design to the same extent that the Suppliers of such
specialties warrant such items to Builder.

There are no warranties, expressed or implied, made bv
Builder except the warranties set out above.

Arricue 11. Compliance With Laws and Rules. During
the term of this Agreement the Railroad will comply in all
respects with all laws of the jurisdictions in which its oper-
ations involving the Iiquipment may extend, with the inter-
change rules of the Association of American Railroads,
and with all lawful rules of the Interstate Commerce Com-
mission and any other legislative, executive, administrative
or judicial body exercising any power or jurisdiction ove:
the Equipment, to the extent that such laws and rules af-
fect the operation or use of the Kquipment; and in the
event that such laws or rules require the alteration of the
Equipment, the Railroad will conform therewith, at its ex-
pense, and will maintain the same in proper condition for
operation under such laws and rules; provided, however,
that the Railroad may, in good faith, contest the validity
or application of any such law or rule in any reasonable
manner which does not, in the opinion of the Manufac.
turer, adversely affect the property or rights of the Manu-
facturer hereunder.

ArricLe 12. Reports and Inspections. On or before
March 1, in each year, commencing with the year 1972, the
Railroad will furnish to the Manufacturer a statement
showing, as at the preceding December 31, the amount,
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In case the Manufacturer shall rightfully demand pos-
session of the Equipment in pursuance of this Agreement
and shall reasonably designate a point or points upon the
lines of the Railroad for the delivery of the Equipment to
the Manufacturer, the Railroad shall, at its own expense,
forthwith and in the usual manner, cause the Equipment
to be moved to such a point or points on its lines as shall
be designated by the Manufacturer and shall there deliver
the Iiquipment or cause it to be delivered to the Maru-
facturer; and, at the option of the Manufacturer, the
Manufacturer may keep the Kquipment on any of the
lines of railroad or premises of the Railroad until the
Manufacturer shall have leased, sold or otherwise dis-
posed of the same, and for such purpose the Railroad
agrees to furnish, without charge for rent or storage, the
necessary facilities at any point or points selected by
the Manufacturer reasonably convenient to the Railrozd.
This agreement to deliver the Equipment and to furnish
facilities for its storage as hereinbefore provided is of
the essence of the agreement between the parties, ard,
upon application to any court of equity having jurisdic-
tion in the premises, the Manufacturer shall be entitled to
a decree against the Railroad requiring specific perform-
ance hereof. The Railroad hereby expressly waives any
and all claims against Manufacturer and its agent or
agents for damages of whatever nature in connection with
any retaking of any unit of the Kquipment in any reason-
able manner.

If the Railroad shall make default as hereinbefore pro-
vided, then at any time thereafter during the continuance
of such default and after the entire indebtedness in respect
of the Purchase Price shall have been declared immedi-
ately due and payable as hereinbefore provided, the Man-
ufacturer (after retaking possession of the Kquipment
as hereinbefore in this Article 19 provided) may at its
election, to the extent not prohibited by any mandatory
requirements of law then in force and applicable thereto
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retain the Equipment as its own and make such disposi-
tion thereof as the Manufacturer shall deem fit (includ-
ing, if the Manufacturer so elects, the leasing of the Equip-
ment on such terms as it shall deem fit), and in such event
all the Railroad’s rights in the Kquipment will thereupon
terminate and, to the extent not prohibited by any man-
datory requirements of law, all payments made by the
Railroad may be retained by the Manufacturer as com-
pensation for the use of the Equipment by the Railroad;
provided, however, that, if the Railroad, within 20 days of
receipt of notice of the Manufacturer’s election to retain
the Equipment for its own use, as hereinafter provided,
shall pay or cause to be paid to the Manufacturer the
total unpaid balance of the indebtedness in respect of the
Purchase Price of all the Equipment which the Railroad
has agreed to purchase hereunder, together with interest
thereon accrued and unpaid and all other payments due
by the Railroad under this Agreement, then in such event
absolute right to the possession of, title to and property
in such Equipment shall pass to and vest in the Railroad;
or the Manufacturer, with or without retaking possession
thereof, may at its election sell the Equipment, or any
unit thereof, free from any and all claims of the Railroad,
or of any other party claiming by, through or under the
Railroad, at law or in equity, at public or private sale
and with or without advertisement as the Manufacturer
may determine, all subject to and in compliance with any
mandatory requirements of law then in force and appli-
cable to such sale; and the proceeds of such sale, less the
attorneys’ fees and any other expenses incurred by the
Manufacturer in taking possession of, removing, storing
and selling the Equipment, shall be credited on the
amount due to the Manufacturer under the provisions of
this Agreement. Written notice of the Manufacturer’s
election to retain the Equipment for its own use may be
given to the Railroad by telegram or registered mail ad-
dressed to the Railroad as provided in Article 24 hereof
at any time during a period of 30 days after the entire in-
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debtedness in respect of the Purchase Price shall have been
declared immediately due and payable as hereinbefore
provided; and if no such notice shall have been given, the
Manufacturer shall be deemed to have elected to sell the
Equipment in accordance with the provisions of this Ar-
ticle 19,

To the extent permitted by any mandatory requirements
of law then in force and applicable thereto, any sale here-
under may be held or conducted at such place or places
and at such time or times as the Manufacturer may spec-
ify, in one lot and as an entirety or in separate lots, ard
without the necessity of gathering at the place of sale the
property to be sold, and in general in such manner as the
Manufacturer may determine in compliance with any such
requirements of law, provided that the Railroad shall be
given written notice of such sale as provided in any such
requirements, but in any event not less than 10 days prior
thereto, by telegram or registered mail addressed to the
Railroad as provided in Article 24 hereof. If such sale
shall be a private sale permitted by such requirements,
it shall be subject to the right of the Railroad to purchase
or provide a purchaser, within 10 days after notice of the
proposed sale price, at the same price offered by tlhe
intending purchaser or a better price. To the extent not
prohibited by any such requirements of law, the Manu-
facturer may itself bid for and become the purchaser of
the Kquipment, or any unit thereof, so offered for sale
without accountability to the Railroad (except to the ex-
tent of surplus money received as hereinafter provided in
this Article 19), and in payment of the Purchase Price
therefor the Manufacturer shall be entitled to the extent
not prohibited as aforesaid to have credited on account
thereof all sums due to the Manufacturer from the Rail-
road hereunder.

Itach and every power and remedy hereby specifically
given to the Manufacturer shall be in addition to every
other power and remedy hereby specifically given or now
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or hereafter existing at law or in equity, and each and
every power and remedy may be exercised from time to
time and simultaneously and as often and in such order
as may be deemed expedient by the Manufacturer. All
such powers and remedies shall be cumulative, and the ex-
ercise of one shall not be deemed a waiver of the right to
exercise any other or others. No delay or omission of the
Manufacturer in the exercise of any such power or rem-
edy and no remewal or extension of any payments due
hereunder shall impair any such power or remedy or shall
be construed to be a waiver of any default or an acqui-
escence therein.

If, after applying all sums of money realized by the
Manufacturer under the remedies herein provided, there
shall remain any amount due to it under the provisions of
this Agreement, the Railroad shall pay the amount of such
deficiency to the Manufacturer upon demand, and, if the
Railroad shall fail to pay such deficiency (with interest
thereon at the rate of 10% per annum to the extent legally
enforceable), the Manufacturer may bring suit therefor
and shall be entitled to recover judgment therefor against
the Railroad. If, after applying as aforesaid all sums
realized by the Manufacturer, there shall remain a sur-
plus in the possession of the Manufacturer, such surplus
shall be paid to the Railroad.

The Railroad will pay all reasonable expenses, includ-
ing attorneys’ fees, incurred by the Manufacturer in en-
foreing its remedies under the terms of this Agreement.
In the event that the Manufacturer shall bring any suit
to enforce any of its rights hereunder and shall be en-
titled to judgment, then in such suit the Manutfacturer
may recover reasonable expenses, including attorneys’
fees, and the amount thereof shall be included in such
judgment.

In the event of assignments of interests hercunder to
more than one assignee, each such assignee shall be en-
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titled to exercise all rights of the Manufacturer hereunder
in respect of the Equipment assigned to such assignee,
irrespective of any action or failure to act on the part of
any other assignee.

ArricLe 20. Applicable State Laws. Any provision of
this Agreement prohibited by any applicable law of any
State, shall as to such State be ineffective, without modify-
ing the remaining provisions of this Agreement. Where,
however, the conflicting provisions of any applicable State
law may be waived, they are hereby waived by the Rail-
road to the full extent permitted by law, to the end tha:
this Agreement shall be deemed to be a conditional sale
and enforced as such.

Except as otherwise provided in this Agreement, the
Railroad, to the fullest extent permitted by law, hereby
waives all statutory or other legal requirements for any
notice of any kind, notice of intention to take possession
of or sell the Equipment or any unit thereof, and any
other requirements as to the time, place and terms of
sale thereof, any other requirements with respect to the
enforcement of the Manufacturer’s rights hereunder and
any and all rights of redemption.

ArticLE 21. Extension Not a Waiver. No delay or omis-
sion in the exercise of any power or remedy herein pro-
vided or otherwise available to the Manufacturer shall
impair or affect the Manufacturer’s rights thereafter to
exercise the same. Any extension of time for payment
hereunder or other indulgence duly granted to the Rail-
road shall not otherwise alter or affect the Manufacturer’s
rights or the obligations of the Railroad hereunder. The
Manufacturer’s aceceptance of any payment after it shall
have become due hereunder shall not be deemed to alter
or affect the obligations of the Railroad or the Manufac-
turer’s rights hereunder with respect to any subsequert
payments or default therein.
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ArwrticLe 22. Recording. The Railroad will cause this
Agreement and any assignments hereof or of any interest
herein, and any supplements hereto or thereto to be filed
and recorded with the Interstate Commerce Commission
in accordance with Section 20c of the Interstate Commerce
Act; and the Railroad will from time to time do and per-
form any other act and will execute, acknowledge, deliver,
file and record any and all further instruments required
by law or reasonably requested by the Manufacturer for
the purpose of proper protection, to the satisfaction of
counsel for the Manufacturer, of its title to the Equipment
and its rights under this Agreement or for the purpose of
carrying out the intention of this Agreement; and the
Railroad will promptly furnish to the Manufacturer cer-
tificates or other evidences of such filing and recording,
and an opinion or opinions of counsel for the Railroad
with respect thereto, satisfactory to the Manufacturer.

ArticLe 23. Payment of Expenses. The Railroad will
pay all reasonable costs, charges, and expenses, except the
counsel fees of the Builder, including stamp and other
taxes, if any, incident to the printing or other duplicating,
execution, acknowledgment, delivery, filing, registration
or recording of this Agreement, of the first assignment by
the Builder of this Agreement, of any instrument supple-
mental to or amendatory of this Agreement or such first
assignment and of any certificate of the payment in full
of the indebtedness in respect of the Purchase Price due
hereunder. In addition, the Railroad will pay all reason-
able costs, charges and expenses, except fees and expenses
of counsel, but including stamp and other taxes, if any, of
the first assignee of this Agreement.

ArTIioLE 24. Notice. Any notice hereunder to the Rail-
road shall be deemed to be properly served if delivered or
mailed to the Railroad at its office at 210 North 13th
Street, St. Louis, Missouri 63103, or at such other address
as may have been furnished in writing to the Manufaec-
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turer by the Railroad. Any notice hereunder to the
Builder shall be deemed to be properly served if delivered
or mailed to the Builder at the address specified in Item
4 of Schedule A hereto. Any notice hereunder to any as-
signee of the Manufacturer or of the Railroad shall be
deemed to be properly served if delivered or mailed to
such assignee at such address as may have been furnished
in writing to the Railroad or the Manufacturer, as the
case may be, by such assignee.

ArrticLe 25. Article Headings. All article headings are
inserted for convenience only and shall not affect any con-
struction or interpretation of this Agreement.

ArticLe 26. Effect and Modification of Agreement. This
Agreement cxclusively and completely states the rights
of the Manufacturer and the Railroad with respect to the
Equipment and supersedes all other agreements, oral or
written, with respect to the Equipment. No variation or
modification of this Agreement and no waiver of any of
its provisions or conditions shall be valid unless in writ-
ing and signed by duly authorized officers of the Manu-
facturer and the Railroad.

ArticLe 27. Law Governing. The terms of this Agree-
ment and all rights and obligations hereunder shall be
governed by the laws of the State of Missouri; provided,
however, that the parties shall be entitled to all rights
conferred by Section 20¢ of the Interstate Commerce Act.

ArticLe 28. Definitions. The term ¢‘Manufacturer”’
whenever used in this Agreement, means, before any as-
signment of any of its rights hereunder, the corporation
named in Item 1 of Schedule A hereto, and any successor
or successors for the time being to its manufacturing
properties and business, and, after any such assignment,
loth any assignee or assignees for the time being of suca
particular assigned rights as regards such rights, and also
any assignor as regards any rights hereunder that are
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retained and excluded from any assignment; and the term
‘“Builder’’ whenever used in this Agreement, means, both
before and after any such assignment, the corporation
named in Item 1 of Schedule A hereto, and any successor
or successors for the time being to its manufacturing
properties and business.

ArticLe 29. Execution. This Agreement may be simul-
taneously executed in any number of counterparts, each
of which so executed shall be deemed to be an original, and
such counterparts together shall constitute but one and
the same contract, which shall be sufficiently evidenced by
any such original counterpart. Although this Agreement
is dated for convenience as of the date specified in the
introductory paragraph of this Agreement, the actual date
or dates of execution hereof by the parties hereto is or
are, respectively, the date or dates stated in the acknowl-
edgments hereto annexed.

In Wrirness WHEREOF, the parties hereto, each pursuant
to due corporate authority, have caused these presents to
be signed in their respective corporate names by duly
authorized officers and their respective corporate seals to
be hereunto affixed and duly attested, all as of the day,
month and year first above written.

GENERAL Mortors COPORATION
(Electro- otlve ivision)

By /‘j/ %(zzzzz‘/i<
o Vice President
Attest: KA. /

Assistant " Secretary [SEaL]

TaE Avroy & SourHERNY Rinway Conpany

“ice President

Attest//i a

[SeaL]
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StaTE or ILLINois |
Lss.

Couxnty or Cook |
On this 7+ day of W‘Y/(L) 1971, before me personally

appeared B. B. BROWNELL

being by me duly sworn, says that he is a Vice Pres-
ident of Grxerar Morors Corroration (Klectro-Motive Di-
vision); that one of the seals affixed to the foregoing in-
strument is the corporate seal of said corporation; that
said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors and
he acknowledged that the execution of the foregoing in-
strument was the free act and deed of saidfcérporation.

, to me personally known, who

(4

My Commission Expires OCTOBER 28, 1971

[ SEAL]

StaTE OF MISSOURI ]} ss
Crty or St. Louls j.

On this/d z"day OW , 1971, before me personally
appearedﬁloﬂuffﬁlml, to me personally known, who being
by me duly sworn, says that he is the Viee President of
Tue ALroxn & SourHERN RaiLway (‘ompaxy; that one of the
seals affixed to the foregoing instrument is the corporats
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of
its Board of Directors and he acknowledged that the ex-
ecution of the foregoing instrument was the free act and

deed of said corporation. 'Z / z /
'ﬁuth

Notar

My Commission Expires yay 30 337
[SraL]
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In case the Manufacturer shall rightfully demand pos-
session of the Equipment in pursuance of this Agreement
and shall reasonably designate a point or points upon the
lines of the Railroad for the delivery of the Equipment to
the Manufacturer, the Railroad shall, at its own expense,
forthwith and in the usual manner, cause the Equipment
to be moved to such a point or points on its lines as shall
be designated by the Manufacturer and shall there deliver
the Iiquipment or cause it to be delivered to the Maru-
facturer; and, at the option of the Manufacturer, the
Manufacturer may keep the Kquipment on any of the
lines of railroad or premises of the Railroad until the
Manufacturer shall have leased, sold or otherwise dis-
posed of the same, and for such purpose the Railroad
agrees to furnish, without charge for rent or storage, the
necessary facilities at any point or points selected by
the Manufacturer reasonably convenient to the Railrozd.
This agreement to deliver the Equipment and to furnish
facilities for its storage as hereinbefore provided is of
the essence of the agreement between the parties, ard,
upon application to any court of equity having jurisdic-
tion in the premises, the Manufacturer shall be entitled to
a decree against the Railroad requiring specific perform-
ance hereof. The Railroad hereby expressly waives any
and all claims against Manufacturer and its agent or
agents for damages of whatever nature in connection with
any retaking of any unit of the Kquipment in any reason-
able manner.

If the Railroad shall make default as hereinbefore pro-
vided, then at any time thereafter during the continuance
of such default and after the entire indebtedness in respect
of the Purchase Price shall have been declared immedi-
ately due and payable as hereinbefore provided, the Man-
ufacturer (after retaking possession of the Kquipment
as hereinbefore in this Article 19 provided) may at its
election, to the extent not prohibited by any mandatory
requirements of law then in force and applicable thereto
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retain the Equipment as its own and make such disposi-
tion thereof as the Manufacturer shall deem fit (includ-
ing, if the Manufacturer so elects, the leasing of the Equip-
ment on such terms as it shall deem fit), and in such event
all the Railroad’s rights in the Kquipment will thereupon
terminate and, to the extent not prohibited by any man-
datory requirements of law, all payments made by the
Railroad may be retained by the Manufacturer as com-
pensation for the use of the Equipment by the Railroad;
provided, however, that, if the Railroad, within 20 days of
receipt of notice of the Manufacturer’s election to retain
the Equipment for its own use, as hereinafter provided,
shall pay or cause to be paid to the Manufacturer the
total unpaid balance of the indebtedness in respect of the
Purchase Price of all the Equipment which the Railroad
has agreed to purchase hereunder, together with interest
thereon accrued and unpaid and all other payments due
by the Railroad under this Agreement, then in such event
absolute right to the possession of, title to and property
in such Equipment shall pass to and vest in the Railroad;
or the Manufacturer, with or without retaking possession
thereof, may at its election sell the Equipment, or any
unit thereof, free from any and all claims of the Railroad,
or of any other party claiming by, through or under the
Railroad, at law or in equity, at public or private sale
and with or without advertisement as the Manufacturer
may determine, all subject to and in compliance with any
mandatory requirements of law then in force and appli-
cable to such sale; and the proceeds of such sale, less the
attorneys’ fees and any other expenses incurred by the
Manufacturer in taking possession of, removing, storing
and selling the Equipment, shall be credited on the
amount due to the Manufacturer under the provisions of
this Agreement. Written notice of the Manufacturer’s
election to retain the Equipment for its own use may be
given to the Railroad by telegram or registered mail ad-
dressed to the Railroad as provided in Article 24 hereof
at any time during a period of 30 days after the entire in-
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debtedness in respect of the Purchase Price shall have been
declared immediately due and payable as hereinbefore
provided; and if no such notice shall have been given, the
Manufacturer shall be deemed to have elected to sell the
Equipment in accordance with the provisions of this Ar-
ticle 19,

To the extent permitted by any mandatory requirements
of law then in force and applicable thereto, any sale here-
under may be held or conducted at such place or places
and at such time or times as the Manufacturer may spec-
ify, in one lot and as an entirety or in separate lots, ard
without the necessity of gathering at the place of sale the
property to be sold, and in general in such manner as the
Manufacturer may determine in compliance with any such
requirements of law, provided that the Railroad shall be
given written notice of such sale as provided in any such
requirements, but in any event not less than 10 days prior
thereto, by telegram or registered mail addressed to the
Railroad as provided in Article 24 hereof. If such sale
shall be a private sale permitted by such requirements,
it shall be subject to the right of the Railroad to purchase
or provide a purchaser, within 10 days after notice of the
proposed sale price, at the same price offered by tlhe
intending purchaser or a better price. To the extent not
prohibited by any such requirements of law, the Manu-
facturer may itself bid for and become the purchaser of
the Kquipment, or any unit thereof, so offered for sale
without accountability to the Railroad (except to the ex-
tent of surplus money received as hereinafter provided in
this Article 19), and in payment of the Purchase Price
therefor the Manufacturer shall be entitled to the extent
not prohibited as aforesaid to have credited on account
thereof all sums due to the Manufacturer from the Rail-
road hereunder.

Itach and every power and remedy hereby specifically
given to the Manufacturer shall be in addition to every
other power and remedy hereby specifically given or now
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or hereafter existing at law or in equity, and each and
every power and remedy may be exercised from time to
time and simultaneously and as often and in such order
as may be deemed expedient by the Manufacturer. All
such powers and remedies shall be cumulative, and the ex-
ercise of one shall not be deemed a waiver of the right to
exercise any other or others. No delay or omission of the
Manufacturer in the exercise of any such power or rem-
edy and no remewal or extension of any payments due
hereunder shall impair any such power or remedy or shall
be construed to be a waiver of any default or an acqui-
escence therein.

If, after applying all sums of money realized by the
Manufacturer under the remedies herein provided, there
shall remain any amount due to it under the provisions of
this Agreement, the Railroad shall pay the amount of such
deficiency to the Manufacturer upon demand, and, if the
Railroad shall fail to pay such deficiency (with interest
thereon at the rate of 10% per annum to the extent legally
enforceable), the Manufacturer may bring suit therefor
and shall be entitled to recover judgment therefor against
the Railroad. If, after applying as aforesaid all sums
realized by the Manufacturer, there shall remain a sur-
plus in the possession of the Manufacturer, such surplus
shall be paid to the Railroad.

The Railroad will pay all reasonable expenses, includ-
ing attorneys’ fees, incurred by the Manufacturer in en-
foreing its remedies under the terms of this Agreement.
In the event that the Manufacturer shall bring any suit
to enforce any of its rights hereunder and shall be en-
titled to judgment, then in such suit the Manutfacturer
may recover reasonable expenses, including attorneys’
fees, and the amount thereof shall be included in such
judgment.

In the event of assignments of interests hercunder to
more than one assignee, each such assignee shall be en-
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titled to exercise all rights of the Manufacturer hereunder
in respect of the Equipment assigned to such assignee,
irrespective of any action or failure to act on the part of
any other assignee.

ArricLe 20. Applicable State Laws. Any provision of
this Agreement prohibited by any applicable law of any
State, shall as to such State be ineffective, without modify-
ing the remaining provisions of this Agreement. Where,
however, the conflicting provisions of any applicable State
law may be waived, they are hereby waived by the Rail-
road to the full extent permitted by law, to the end tha:
this Agreement shall be deemed to be a conditional sale
and enforced as such.

Except as otherwise provided in this Agreement, the
Railroad, to the fullest extent permitted by law, hereby
waives all statutory or other legal requirements for any
notice of any kind, notice of intention to take possession
of or sell the Equipment or any unit thereof, and any
other requirements as to the time, place and terms of
sale thereof, any other requirements with respect to the
enforcement of the Manufacturer’s rights hereunder and
any and all rights of redemption.

ArticLE 21. Extension Not a Waiver. No delay or omis-
sion in the exercise of any power or remedy herein pro-
vided or otherwise available to the Manufacturer shall
impair or affect the Manufacturer’s rights thereafter to
exercise the same. Any extension of time for payment
hereunder or other indulgence duly granted to the Rail-
road shall not otherwise alter or affect the Manufacturer’s
rights or the obligations of the Railroad hereunder. The
Manufacturer’s aceceptance of any payment after it shall
have become due hereunder shall not be deemed to alter
or affect the obligations of the Railroad or the Manufac-
turer’s rights hereunder with respect to any subsequert
payments or default therein.
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ArwrticLe 22. Recording. The Railroad will cause this
Agreement and any assignments hereof or of any interest
herein, and any supplements hereto or thereto to be filed
and recorded with the Interstate Commerce Commission
in accordance with Section 20c of the Interstate Commerce
Act; and the Railroad will from time to time do and per-
form any other act and will execute, acknowledge, deliver,
file and record any and all further instruments required
by law or reasonably requested by the Manufacturer for
the purpose of proper protection, to the satisfaction of
counsel for the Manufacturer, of its title to the Equipment
and its rights under this Agreement or for the purpose of
carrying out the intention of this Agreement; and the
Railroad will promptly furnish to the Manufacturer cer-
tificates or other evidences of such filing and recording,
and an opinion or opinions of counsel for the Railroad
with respect thereto, satisfactory to the Manufacturer.

ArticLe 23. Payment of Expenses. The Railroad will
pay all reasonable costs, charges, and expenses, except the
counsel fees of the Builder, including stamp and other
taxes, if any, incident to the printing or other duplicating,
execution, acknowledgment, delivery, filing, registration
or recording of this Agreement, of the first assignment by
the Builder of this Agreement, of any instrument supple-
mental to or amendatory of this Agreement or such first
assignment and of any certificate of the payment in full
of the indebtedness in respect of the Purchase Price due
hereunder. In addition, the Railroad will pay all reason-
able costs, charges and expenses, except fees and expenses
of counsel, but including stamp and other taxes, if any, of
the first assignee of this Agreement.

ArTIioLE 24. Notice. Any notice hereunder to the Rail-
road shall be deemed to be properly served if delivered or
mailed to the Railroad at its office at 210 North 13th
Street, St. Louis, Missouri 63103, or at such other address
as may have been furnished in writing to the Manufaec-
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turer by the Railroad. Any notice hereunder to the
Builder shall be deemed to be properly served if delivered
or mailed to the Builder at the address specified in Item
4 of Schedule A hereto. Any notice hereunder to any as-
signee of the Manufacturer or of the Railroad shall be
deemed to be properly served if delivered or mailed to
such assignee at such address as may have been furnished
in writing to the Railroad or the Manufacturer, as the
case may be, by such assignee.

ArrticLe 25. Article Headings. All article headings are
inserted for convenience only and shall not affect any con-
struction or interpretation of this Agreement.

ArticLe 26. Effect and Modification of Agreement. This
Agreement cxclusively and completely states the rights
of the Manufacturer and the Railroad with respect to the
Equipment and supersedes all other agreements, oral or
written, with respect to the Equipment. No variation or
modification of this Agreement and no waiver of any of
its provisions or conditions shall be valid unless in writ-
ing and signed by duly authorized officers of the Manu-
facturer and the Railroad.

ArticLe 27. Law Governing. The terms of this Agree-
ment and all rights and obligations hereunder shall be
governed by the laws of the State of Missouri; provided,
however, that the parties shall be entitled to all rights
conferred by Section 20¢ of the Interstate Commerce Act.

ArticLe 28. Definitions. The term ¢‘Manufacturer”’
whenever used in this Agreement, means, before any as-
signment of any of its rights hereunder, the corporation
named in Item 1 of Schedule A hereto, and any successor
or successors for the time being to its manufacturing
properties and business, and, after any such assignment,
loth any assignee or assignees for the time being of suca
particular assigned rights as regards such rights, and also
any assignor as regards any rights hereunder that are
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retained and excluded from any assignment; and the term
‘“Builder’’ whenever used in this Agreement, means, both
before and after any such assignment, the corporation
named in Item 1 of Schedule A hereto, and any successor
or successors for the time being to its manufacturing
properties and business.

ArticLe 29. Execution. This Agreement may be simul-
taneously executed in any number of counterparts, each
of which so executed shall be deemed to be an original, and
such counterparts together shall constitute but one and
the same contract, which shall be sufficiently evidenced by
any such original counterpart. Although this Agreement
is dated for convenience as of the date specified in the
introductory paragraph of this Agreement, the actual date
or dates of execution hereof by the parties hereto is or
are, respectively, the date or dates stated in the acknowl-
edgments hereto annexed.

In Wrirness WHEREOF, the parties hereto, each pursuant
to due corporate authority, have caused these presents to
be signed in their respective corporate names by duly
authorized officers and their respective corporate seals to
be hereunto affixed and duly attested, all as of the day,
month and year first above written.

GENERAL Mortors COPORATION
(Electro- otlve ivision)

By /‘j/ %(zzzzz‘/i<
o Vice President
Attest: KA. /

Assistant " Secretary [SEaL]

TaE Avroy & SourHERNY Rinway Conpany

“ice President

Attest//i a

[SeaL]
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StaTE or ILLINois |
Lss.

Couxnty or Cook |
On this 7+ day of W‘Y/(L) 1971, before me personally

appeared B. B. BROWNELL

being by me duly sworn, says that he is a Vice Pres-
ident of Grxerar Morors Corroration (Klectro-Motive Di-
vision); that one of the seals affixed to the foregoing in-
strument is the corporate seal of said corporation; that
said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors and
he acknowledged that the execution of the foregoing in-
strument was the free act and deed of saidfcérporation.

, to me personally known, who

(4

My Commission Expires OCTOBER 28, 1971

[ SEAL]

StaTE OF MISSOURI ]} ss
Crty or St. Louls j.

On this/d z"day OW , 1971, before me personally
appearedﬁloﬂuffﬁlml, to me personally known, who being
by me duly sworn, says that he is the Viee President of
Tue ALroxn & SourHERN RaiLway (‘ompaxy; that one of the
seals affixed to the foregoing instrument is the corporats
seal of said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of
its Board of Directors and he acknowledged that the ex-
ecution of the foregoing instrument was the free act and

deed of said corporation. 'Z / z /
'ﬁuth

Notar

My Commission Expires yay 30 337
[SraL]
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SCHEDULE A

GENERAL MOTORS CORPORATION

(Electro-Motive Division)

Item 1: General Motors Corporation (Electro-Motive
Division), a Delaware corporation.

Item 2: For the purpose of making settlement, the
Equipment shall be settled for in not more than one
Group delivered to and accepted by the Railroad.

Ttem 3: The Committed Amount: $158,333.33 per unit
(limited to $950,000.00 aggregate for all 6 units of lquip-
ment).

Item 4: LaGrange, Illinois 60525.
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AGREEMENT AND ASSIGNMENT dated as of
April 1, 1971, by and between the corporation first
named in the testimonium below (hereinafter called
the Builder), and MgrcanTiLE Trustr CompaNy Na-
TI0NAL AssociaTioN (hereinafter called the Assignee),
a national banking association organized under the
laws of the United States of America, with its chief
place of business at 721 Locust Street, St. Louis, Mo.
63166.

WaEegeas the Builder and Tae Avton & SouTHERN RAIL-
way Company, a Delaware corporation (hereinafter callec.
the Railroad), have entered into a Conditional Sale Agree-
ment dated as of April 1, 1971 (hereinafter called the
Conditional Sale Agreement), covering the manufacture,
sale and delivery by the Builder and the purchase by the
Railroad of the railroad equipment described or referred
to in the Conditional Sale Agreement (hereinafter called
the Equipment);

Now THEREFORE, this Agreement and Assignment (here-
mafter called this Assignment) WrrnesseTH : That, in
consideration of the sum of One Dollar and other good
and valuable consideration paid by the Assignee to the
Builder, the receipt of which is hereby acknowledged, as
well as of the mutual covenants herein contained:

Section 1. The Builder hereby assigns, transfers and
sets over unto the Assignee, its successors and assigns,
(a) all the right, title and interest of the Builder in and to
the Equipment and each unit thereof when and as severally
delivered and accepted and, as to each such unit upon pay-
ment to the Builder of the amounts required to be paid
under Section 6 hereof in respect of such unit, (&) all the
right, title and interest of the Builder in and to the Condj-
tional Sale Agreement in respect of the Equipment (ex-
cept the right to manufacture and the right to receive the
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payments specified in the third paragraph of Article 2
thereof and in subparagraphs (a) and (b) of the third
paragraph of Article 3 thereof and in the last para-
graph of Article 17 thereof), and reimbursement for taxes
paid or incurred by the Builder as provided in Article 5
thereof, and in and to any and all amounts which may be
or become due or owing by the Railroad to the Builder
under the Conditional Sale Agreement on account of the
Railroad’s indebtedness in respect of the Purchase Price
of the Equipment and interest thereon, and in and to any
other sums becoming due from the Railroad under the
Conditional Sale Agreement, other than those hereinabove
excluded, and (c) all of the Builder’s rights, powers, priv-
ileges and remedies under the Conditional Sale Agree-
ment (without any recourse, however, against the Builder
for or on account of the failure of the Railroad to make
any of the payments provided for in, or otherwise to com-
ply with, any of the provisions of the Conditional Sale
Agreement); provided, however, that this Assignment
shall not subject the Assignee to, or transfer, or pass,
or in any way affect or modify, the liability of the
Builder to construct and deliver the Equipment in ac-
cordance with the Conditional Sale Agreement or in re-
spect of its obligations contained in Articles 10 and 16 of
the Conditional Sale Agreement, or relieve the Railroad
from its obligations to the Builder under Articles 2, 5,
15 and 16 (except that the Assignee shall also be entitled
to the benefit of the Railroad’s obligation under Articles
15 and 16) of the Conditional Sale Agreement, it being
understood and agreed that, notwithstanding this As-
signment, or any subsequent assignment pursuant to
the provisions of Article 17 of the Conditional Sale
Agreement, all obligations of the Builder to the Rail-
road in respect of the Equipment shall be and remain
enforceable by the Railroad, its successors and assigns,
against and only against the Builder. In furtherance of
the foregoing assignment and transfer, the Builder hereby
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authorizes and empowers the Assignee, in the Assignee’s
own name or in the name of the Assignee’s nominee, or in
the name of and as attorney, hereby irrevocably consti-
tuted, for the Builder, to ask, demand, sue for, collect, re-
ceive and enforce any and all sums to which the Assignee
is or may become entitled under this Assignment and com-
pliance by the Railroad with the terms and agreements
on its part to be performed under the Conditional Sale
Agreement, hut at the expense and liability and for the
sole benefit of the Assignee.

Secriox 2. The Builder covenants and agrees that it will
construct the Kquipment in full accordance with the Con-
ditional Sale Agreement and will deliver the same upon
completion to the Railroad in accordance with the provi-
sions of the Conditional Sale Agreement; and that, not-
withstanding this Assignment, it will perform and fully
comply with each and all of the covenants and condi-
tions of the Conditional Sale Agreement set forth to be
performed and complied with by the Builder. The
Builder further covenants and agrees that it will war-
rant to the Assignee and the Railroad that at the time
of delivery of any unit of the Iiquipment it had legal
title to such unit and good and lawful right to sell such
unit and the title to such unit was free of all claims,
liens, security interests and other encumbrances of any
nature, except only the rights of the Railroad under the
Conditional Sale Agreement; and the Builder further
covenants and agrees that it will defend the title to such
unit against the demands of all persons, whomsoever
based on claims originating prior to the delivery of such
unit by the Builder to the Railroad; all subject, however,
to the provisions of the Conditional Sale Agreement and
the rights of the Railroad thereunder.

Sucrion 3. The Builder covenants and agrees with the
Assignee that in any suit, proceeding or action brought by
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the Assignee under the Conditional Sale Agreement for
any instalment of, or interest on, indebtedness in respect
of the Purchase Price or to enforce any provision of the
Conditional Sale Agreement, the Builder will save, in-
demnify and keep harmless the Assignee from and against
all expense, loss or damage suffered by reason of any de-
fense, setoff, counterclaim or recoupment whatsoever of
the Railroad arising out of a breach by the Builder of any
obligation in respect of the Equipment or the manufac-
ture, construction, delivery or warranty thereof, or under
Articles 10 and 16 of the Conditional Sale Agreement,
or by reason of any defense, setoff, counterclaim or
recoupment whatsoever arising by reason of any other
indebtedness or liability at any time owing to the Rail-
road by the Builder. Any and all such obligations shall
be and remain enforceable by the Railroad against and
only against the Builder and shall not be enforceable
against the Assignee or any party or parties in whom title
to the Equipment or any unit thereof or any of the rights
of the Builder under the Conditional Sale Agreement shall
vest by reason of this assignment or of successive assign-
ments.

The Builder will indemnify, protect and hold harmless
the Assignee from and against any and all liability,
claims, demands, costs, charges and expenses, including
royalty payments and counsel fees, in any manner im-
posed upon or accruing against the Assignee or its as-
signs because of the use in or about the construction or
operation of the quipment, or any unit thereof, of any
design, article or material which infringes, or is claimed
to infringe on any patent right, except for any design,
article or material specified by the Railroad and not
manufactured by the Builder. The Builder agrees that
any amount payable to it by the Railroad in respect of
the Equipment, whether pursuant to the Conditional Sale
Agreement or otherwise, not hereby assigned to the As-
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signee, shall not be secured by any lien or charge on the
Equipment or any unit thereof.

Secrion 4. The Builder covenants and agrees that, at
the time of delivery of each unit of the Equipment to the
Railroad, there will be plainly, distinctly, permanently and
conspicuously marked on each side thereof, the following
legend in letters not less than one-half inch in height:

“Murcantine Trust ComMpraNy NATIONAL
AssociaTIoN, AssieNEE, OWNER.”’

Skction 5. Upon request of the Assignee, its successors
and assigns, the Builder will execute any and all instru-
ments which may be necessary or proper in order to dis-
charge of record the Conditional Sale Agreement or any
other instrument evidencing any interest of the Builder
therein or in the Equipment.

Secrion 6. The Assignee, on the Closing Date fixed as
provided in Article 3 of the Conditional Sale Agreement
with respect to a Group (as defined in said Article 3) of
Equipment, shall pay to the Builder an amount equal to
that portion of the Group Invoiced Purchase Price (as
defined in said Article 3) of such Group not payable by the
Railroad pursuant to subparagraph (a) of the third para-
graph of said Article 3, provided that there shall have
been delivered to the Assignece, as provided in Article 17
of the Conditional Sale Agreement, at least 5 business
days prior to such Closing Date, the following documents,
in such number of counterparts as may reasonably be re-
quested, in form and substance satisfactory to it:

(a) A Bill of Sale from the Builder to the Assignee
evidencing the transfer to the Assignee of title to the
units of the Equipment in such Group and warranting
to the Assignee and to the Railroad that at the time
of delivery to the Railroad the Builder had legal title
to such units and good and lawful right to sell such
units and that title to such units was free of all
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claims, liens, security interests and other encum-
brances of any nature, except only the rights of the
Railroad under the Conditional Sale Agreement;

(b) A certificate or certificates signed by an officer
or other authorized representative of the Railroad
stating that the units of the Equipment in such Group
have been delivered to the Railroad in accordance
with the Conditional Sale Agreement and have been
inspected and accepted by him on behalf of the Rail-
road and further stating that all such units have been
marked as required by Section 4 hereof;

(¢) An invoice or invoices for the units of the
Equipment in such Group accompanied by or having
endorsed thereon a certification by the Railroad as to
the correctness of the prices of such units;

(d) An opinion of counsel for the Railroad stating
that (¢) the Railroad is a duly organized and existing
corporation in good standing under the laws of its
State of incorporation and has the power and author-
ity to own its properties and to carry on its business
as now conducted, (i2) the Conditional Sale Agree-
ment has been duly authorized, executed and delivered
by the Railroad and is a valid instrument binding
upon the Railroad and enforceable against the Rail-
road in accordance with its terms, (i) the Condi-
tional Sale Agreement and this Assignment have been
duly filed and recorded with the Interstate Commerce
Commission in accordance with Section 20c of the In-
terstate Commerce Act and that no other filing or rec-
ordation is necessary for the protection of the rights
of the Assignee in any State of the United States of
America, (iv) no approval of the Interstate Commerce
Commission or any other governmental authority is
necessary for the execution and delivery of the (on-
ditional Sale Agreement, and (v) title to the units of
the Equipment in such Group is validly vested in the
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Assignee, free of all claims, liens, security interests
and other encumbrances ecxcept only the rights of
the Railroad under the Conditional Sale Agreement;

(e) An opinion of counsel for the Builder stating
that (¢) the Builder is a duly organized and existing
corporation in good standing under the laws of its
state of incorporation and has the power and author-
ity to own its properties and to carry on its business
as now conducted, (i) the Conditional Sale Agree-
ment has been duly authorized, executed and delivered
by the Builder and is a valid instrument binding upon
the Builder and enforceable against the Builder in
accordance with its terms, (:¢¢2) this Assignment has
been duly authorized, executed and delivered by the
Builder and is a valid instrument binding upon the
Builder and enforceable against the Builder in accord-
ance with its terms, (iv) the Assignee is vested with
all the right, title and interest of the Builder in and
to the Conditional Sale Agreement purported to be
assigned to the Assignee by this Assignment, and (v)
title to the units of the Kquipment in such Group is
validly vested in the Assignee, and that such units, at
the time of delivery thereof to the Railroad, were
free of all claims, liens, sceurity interests and other
encumbrances, except only the rights of the Railroad
under the Conditional Sale Agreement; and

(f) Unless payment of that portion of the Group
Invoiced Purchase Price for such Group payable pur-
suant to subparagraph (a) of the third paragraph of
Article 3 of the Conditional Sale Agreement is made
by the Assignee through the use of funds furnished
to it for the purpose by the Railroad, a counterpart
of a receipt from the Builder acknowledging such
payment.

Within 10 business days after delivery to the Assignee
of the Final Certificate (as defined in the Conditional Sale
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Agreement) accompanied by or bearing thereon a certifi-
cation by the Railroad as to the correctness of the stated
price, the Assignee shall pay to the Builder the amount,
if any, by which that portion of the Final Invoiced Pur-
chase Price (as defined in the Conditional Sale Agreement)
which shall be payable by the Railroad pursuant to sub-
paragraph (¢) of the third paragraph of Article 3 of the
Conditional Sale Agreement shall exceed the amounts
theretofore paid to the Builder pursuant to the foregoing
provisions of this Section 6. The Final Certificate shall be
delivered on or before October 1, 1971.

The Assignee shall not be required to make any payment
in respect of, and shall have no right or interest in, any
Equipment excluded from the Conditional Sale Agreement
pursuant to Article 2 thereof. The Assignee shall at the
request of the Builder or the Railroad execute or join in
the execution of such supplemental agreement as may be
deemed necessary or appropriate to exclude any such
Equipment from the Conditional Sale Agreement and
from this Agreement and Assignment.

The term ‘‘business days’’ as used herein means calen-
dar days, excluding Saturdays, Sundays and holidays.

Section 7. The Assignee may assign all or any of its
rights under the Conditional Sale Agreement, including
the right to receive any payments due or to become due to
it from the Railroad thereunder. In the event of any such
assignment any such subsequent or successive assignee or
assignees shall, to the extent of such assignment, enjoy all
the rights and privileges and be subject to all the obliga-
tions of the Assignee hereunder.

Section 8. The Builder hereby:

(a) represents and warrants to the Assignee, its
successors and assigns, that the Conditional Sale
Agreement was duly authorized and lawfully ex-
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ecuted and delivered by it for a valid consideration,
and that assuming valid authorization, execution and
delivery by the Railroad, the Conditional Sale Agree-
ment is, insofar as the Builder is concerned, a valid
and existing agreement bhinding upon the Builder
and the Railroad in accordance with its terms and
that it is now in force without amendment thereto;
and

(b) covenants and agrees that it will from time to
time and at all times, at the request of the Assignee,
or its successors or assigns, make, execute and deliver
all such further instruments of assignment, transfer
and assurance and do such further acts and things
as may be necessary and appropriate in the premises
to give effect to the provisions hereinabove set forth
and more perfectly to confirm the rights, title and
interests hereby assigned and transferred to the As-
signee or intended so to be.

SecrioNn 9. The terms of this Assignment and all rights
and obligations hereunder shall be governed by the laws
of the State of Missouri; provided, however, that the par-
ties shall be entitled to all rights conferred by Section 20c
of the Interstate Commerce Act. The terms, rights and
obligations of the parties hereunder may not be changed
orally, but may be changed only by an agreement in writ-
ing signed by the party against whom enforcement of such
change is sought.

Secrion 10. This Agreement and Assignment may be
simultaneously executed in any number of counterparts,
each of which so executed shall be deemed to be an orig-
inal, and such counterparts together shall constitute but
one and the same instrument, which shall be sufficiently
evidenced by any such original counterpart. The Assignee
agrees to deliver one of such counterparts, or a certified
copy thereof, to the Railroad, which delivery shall con-
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stitute due notice of the assignment hereby made. Al-
though this Agreement and Assignment is dated for con-
venience as of the date specified in the introductory para-
graph of this Agreement and Assignment, the actnal date
or dates of execution hereof by the parties hereto is or
are, respectively, the date or dates stated in the acknowl-
edgments hereto annexed.

In Wirness WHEREOF, the parties hereto, each pursuant
to due corporate authority, have caused these presents to
be signed in their respective corporate names by duly
authorized officers and their respective corporate seals to
be hereunto affixed and duly attested, all as of the day,
month and year first above written.

GENERAL MoTors CORPORATION
(Electro-Motive Division)

Bg,;@{?’/y;é,z,m,, e

Vice President
Attest: 7/ d W

Assistant Secretary

[Seavn]

MercanTiLE Trust CoMPANY NATIONAL
AsgociaTion g

B yC.

bt

&
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StATE oF ILLINOIS ]} ss

County or Coox |

On this /! day of%ﬂ\ , 1971, before me personally
appeared B.B. BROWNELL, to me personally known, who,
being by me duly sworn, says that he is a Viece Presi-
dent of GeExrrarL Morors CorporaTion (Klectro-Motive Di-
vision) ; that one of the seals affixed to the foregoing in-
strument is the corporate seal of said corporation; that
said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and
he acknowledged that the execution of the foregoing in-
strument was the free act and deed of gaid 761‘3’510&
0 V‘yé /% liz(;

£

My Commission expires OCTOBER 28, 1971
[SEaL]

Stare or MIissoUR: ]} o8

Crry or Srt. Louis |

On this ./ qﬂday Wb, 1971, before me personally
appeared@y%&(/@t Ww\s‘-—to me personally known,
who, being by me duly sworn, says that he is a Vice
President of MercanTiLe Trust Company NaTronaL Asso-
ciatiox ; that one of the seals affixed to the foregoing in-
strument is the corporate seal of said corporation; that
said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors, and he
acknowledged that the execution of the foregoing instru-

ment was the free act and deed of sgid corporagjon. Q
; L—’Z%M v

otary Public

My Commission KExpires November 24, 1972 Not.ary f(‘)r.the county of St. Louis
which adjoins the City of St. Louta

[SEar]




12—
ACKNOWLEDGMENT OF NOTICE OF
ASSIGNMENT.

Receipt of a copy of, and due notice of the assignment
made by, the foregoing Agreement and Assignment is
hereby acknowledged as of April 1, 1971,

Tae Avtoxn & SourHERN Ramway Company

Vice Prestdent
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